INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

ELOUISE PEPION COBELL, ¢ al.,
Plaintiffs,
V.

Civil Action No. 96-1285 (RCL)

GALE NORTON, Secretary of the
Interior, et al.,

Defendants.

S’ N’ N’ N N N N N N N N

MEMORANDUM AND ORDER

This matter comes before the Court on Plaintiffs Motion for Order to Show Cause Why
Secretary Norton and Her Counsdl Should Not Be Held in Contempt and For Sanctions For Violating
the Special Magter’s February 8, 2001 Order and the Court’ s Orders of February 24, 1999 and
August 12, 1999 (“Motion for Order to Show Cause”) [704], and defendants’ responses [714, 747)
and plaintiffs’ reply [718] thereto. On October 1 and 28, 2001, the Special Master issued two
opinions (“ Specid Master Opinion” and “ Supplemental Opinion”™) recommending that the Motion for
Order to Show Cause be granted. Defendants took issue with the findings expressed in those opinions
and urged the Court not to adopt the Specid Magter’s recommendation. While the Court finds
considerable merit in the Specid Magter’ s andysis and deems the actions taken by Interior to be
anathemato the orderly administration of thislitigation, the Court is reluctantly condtrained to reject the

Specid Master’ s recommendation and deny the Motion for Order to Show Cause.



I. BACKGROUND

The facts leading up to the Specid Master Opinion and Supplementa Opinion are a matter of
record that need only be briefly recapitulated. Between January 16, 2001 and January 31, 2001, the
Specid Magter drafted three letters to Interior counsel regarding records-related communications
between Interior employees and the Office of the Specid Magter.  On January 16, 2001, the Specia
Master directed the Office of the Solicitor to convey to “the appropriate personne as soon as possible’
the fact that al Interior Department employees may contact the Specia Master to discuss any records-
related concerns. January 16, 2001 Letter from Specid Magter Alan Baaran to Department of Justice
Attorney CharlesFindlay at 1. On January 17, 2001, the Specid Master reiterated this instruction and
directed the Solicitor’ s Office to “convey: (1) that al BIA employees may contact the Office of the
Specid Magter concerning any and al issues relating to the protection and preservation of 11M records;
(2) that dl such communicationswill be kept grictly confidentid; and (3) that any employee who
contacts the Specia Master to report on matters relating to 1M records will be protected from
retaliation pursuant to the Court’ s order dated May 21, 1999.” January 17, 2001 L etter from Specid
Master Alan Bdaran to Department of Justice Attorney CharlesFindlay a 1. Findly, on January 31,
2001, the Specid Magter addressed a letter to the Department of Justice ingtructing that “[h]enceforth,
dl BIA/OST/OTR [Bureau of Indian Affairg/Office of the Specid Trustee/Office of Trust Records|
employees may contact me directly concerning any records-related matter in complete confidence and
without fear of reprisa. Please make certain that this communication is properly circulated.” January
31, 2001 Letter from Specia Master Alan Baaran to Department of Justice Attorneys Phillip Brooks

and Charles Findlay (emphasisin origind).



Concerned that these “three unambiguous directives [falled] to dicit an affirmative response’
from defendants (Specia Master Opinion at 12), on February 8, 2001, the Speciad Master ordered
“the Bureau of Indian Affairs, the Office [of] the Specid Trustee and the Office of Trust Records [to]
distribute an appropriate memorandum informing al employees that they may communicate directly with
the Office of the Specia Master concerning any [IM records-related matter in complete confidence and
without fear of reprisal.” (“Anti-Reprisal Order”).

To verify the agency’ s compliance with the Anti-Reprisa Order, the Special Magter, on
February 13, 2001, asked defendants to “transmit to [the Office of the Specia Master], no later than
close of business, Wednesday, February 21, 2001, a copy of the memoranda generated by BIA, OST
and OTR and alist of the locations to which these memoranda have been distributed.” February 13,
2001 Letter from Specid Master Alan Balaran to Department of Justice Attorney Charles Findlay.

The Specid Magter dso undertook an independent investigation which reveded that Interior had
digtributed the Anti-Reprisa Order to only nine of 15 randomly-contacted BIA fidd offices and that
one of those offices had not yet distributed it to its employees! On March 2, 2001, the Specid Master
conveyed these findings in aletter to Interior (see Letter from Specid Master Alan Balaran to
Department of Justice Attorney Charles Findlay at 1), which prompted plaintiffs to file the underlying

Motion for Order to Show Cause dleging that Interior obstructed the Specid Magter’ s attempts to

! The Specid Magter’sinquiry into the Office of Trust Funds Management’s (“OTFM™)
compliance with the Anti-Reprisal Order revedled that al five of the offices randomly contacted by the
Magter were, in fact, in receipt of the order, athough they received it more than one month after it had
issued. See March 13, 2001 L etter from Specid Master Alan Balaran to Department of Justice
Attorney Charles Findlay at 2; Specid Master Opinion at 4-5.
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notify Interior employees of their ability to communicate with the Office of the Specid Magter, violated
the Anti-Reprisd Order by falling to distribute it, and falsaly represented to the Specid Master that they
were in compliance with the Anti-Reprisa Order. Motion for Order to Show Cause at 3; Reply at 1.

Interior, in response to the Motion for Order to Show Cause, acknowledged an “unintentional
delay in digribution” of the Anti-Reprisa Order, but maintained nonetheless that they had “ subgstantidly
complied” with the Anti-Reprisa Order, in that “the vast mgority of the agency offices received and
ditributed the order or amemorandum describing the order shortly after receiving such documents
from the regiona office.” Defendants Response to Plaintiffs Motion for Order to Show Cause & 4, 5.
In support, the agency tendered memoranda generated by Acting Deputy Solicitor Timothy Elliott,
former Deputy Commissioner for Indian Affairs M. Sharon Blackwell, former Specid Trustee Thomas
Sonaker and former OST Chief of Staff Jm Douglas that purported to convey the Specid Magter’s
message.

On October 1, 2001, the Specid Magter issued his Opinion holding that “the lethargy [Interior]
displayed in disseminating the Order” coupled with “the tone and substance of the memoranda
generated by agency officidsto which the Anti-Reprisal Order was attached” rendered it foreseeable
“that the Specid Master’ sinitiaive to encourage an unfettered dia ogue with Interior employees

regarding trust records would be ineffective and, thus, insubstantial.” Special Master Opinion at 20.2

2 The Specid Master construed the Agency’ s memoranda as conveyances designed not to
promote a didogue between his office and Interior employees concerning trust records, but to urge
agency employeesto, ingeed, “notify their supervisors and/or the Salicitor’ s Office,” “ contact the
Fraud, Waste and Abuse Hatline . . . anonymoudy,” (Tim Elliott Memorandum & 1), or inform the
Specid Magter that “you do not wish to talk without an atorney present to advise you.” February 16,
2001 Memorandum from the Specid Trustee;, Specid Master Opinion at 16.
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This, according to the Special Magter, was emblematic of the agency’s “fallure to ‘take dl reasonable
means to effectuate the Anti-Reprisal Order.” 1d.2

Interior disputes the Specid Magter’ s recommendation that contempt should lie, arguing that
“regardless of whether Interior initially complied with the Specid Magter’ s ingtruction regarding
distribution of the Anti-Reprisa Order . . . Interior has now renewed its compliance and will continue to
do sointhefuture” Response of the Department of the Interior to Specid Master’s Recommendation
Dated October 1, 2001, Regarding Plaintiffs Motion for Order to Show Cause at 4 (“Response to
Specid Magter Opinion”). Specifically, Interior observesthat it

re-distributed the Order by e-mail and is in the process of re-distributing the Order by

regular, firg-class United States and intra-office mail. In this second distribution,

Interior included a new cover memorandum from Deputy Secretary of the Interior J.

Steven Grilesto dl employees of BIA, OST and OTR, which contains language

suggested by the Specid Master in hisopinion. . .. Also, every cdendar quarter

garting approximatdy January 22, 2002, Interior will have a message printed in the

leave and earnings statements mailed to each BIA, OST, and OTR employee,

reminding the employee of the terms of the Anti-Reprisa Order.
Id. at 3-4.

On October 28, 2001, the Special Master reviewed OTR' s certifications of compliance and
discovered that some employees of that office did not receive the Anti-Reprisal Order for three months,

if & al. The Specid Madter, accordingly, issued a Supplementa Opinion that “ reeffirmed the findings

of the Specid Master Opinion that the Department of the Interior . . . failed to comply with the

3 The Specia Master Opinion aso “direct[ed] Interior to provide OTR's conformations [of
receipt of the Anti-Reprisa Order] forthwith.” Specid Master Opinion at 23. In response, Interior filed
certifications confirming receipt of the Anti-Reprisal Order by employees of the OTR Division of
Electronic Records, Office of the Director; Divison of Research, Litigation and Settlement; Branch of
Records Service Center; and Divison of Records Management Services.
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February 8, 2001 Order of the Specid Master . . . and cdl[ed] into question the conduct of those who
represented otherwise” Supplementa Opinion at 1.

Confronted with this troubling record, the Court must determine whether Interior’s conduct
supports the issuance of a show cause order. It iswith consderable reluctance that the Court answers
this question in the negative.

II. ANALYSIS

Asamatter of law, “[tlwo requirements must be met before a party or its atorneys may be

held in civil contempt. Firgt, the court must have fashioned an order that is clear and reasonably

gpecific. Second, the defendant must have violated that order.” Cobell v. Babbitt, 27 F.Supp.2d 6, 9

(D.D.C. 1999) (Lamberth, J.) (citations omitted). While each of these requirements must be proven by

clear and convincing evidence, Armstrong v. Executive Office of the Presdent, 1 F.3d 1274, 1289

(D.C. Cir. 1993), acourt is not required to impose a contempt sanction every time aviolation of a

court order is proved. See Southern Railway Co. v. Brotherhood of L ocomotive Fireman and
Enainemen, 337 F.2d 127, 136 (D.C. Cir. 1964) (even where a party admits atechnical violation of an
order, thereis no abuse of discretion when the court refusesto hold that party in contempt). See dso

Forrest Creek Associates, Ltd. v. MclLean Sav. & Loan Assoc., 831 F.2d 1238, 1245 (4th Cir.

1987) (digtrict court’ s decision not to impose sanctions on a party that violated a protective order was
not an abuse of discretion, even where the court considered the intent of the party, which is not afactor
in civil contempt proceedings).

In both his Opinion and Supplementa Opinion, the Specia Master concluded that Interior

disseminated the Anti-Reprisal Order in an untimely fashion and in a manner designed to sabotege its
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message. Asto theinitid concern that Interior delayed in distributing the Order, the Court agrees with
the Specid Magter that the agency failed to promptly distribute the Specid Master’ s directive and, in o

doing, violated the principle that “dl orders and judgments of courts must be complied with promptly.”

Manessv. Meyers, 419 U.S. 449, 458 (1975). The record reflects, however, that once Interior had
been put on notice of their infraction, it took “al reasonable steps within [their] power to comply with

the court’ sorder,” Food Lion v. United Food and Commercid Workers Int'l Union, 103 F.3d 1007,

1017 (D.C. Cir.1997), such as re-distributing the order and including it in the payroll statement of its
employees. While the Court possesses grave misgivings regarding Interior’ sinitid “good faith” in this
matter,* the agency’ s subsequent efforts to remedy the deficiencies articulated in the Specid Master
Opinion congtituted “ subgtantia compliance” with the Anti-Reprisal Order. And as a matter of law,
“subgtantid compliance’ negates afinding of contempt. Cobell, 27 F.Supp.2d at 9 (substantia

compliance requires proof that a party “took al reasonable steps within [its power to comply with the

court’s order”) (citation omitted); see also Brotherhood of Locomative Firemen and Enginemen v.

Bangor & A. R. Co., 380 F.2d 570, 580 (D.C. Cir. 1967) (“compliance. . . isadefense in coercive

contempt proceedings’) (citation omitted).

4 “To rebut a primafacie showing of civil contempt, the contemnor may assart the defense of
‘good faith substantiad compliance.”” Cobell, supra, at 9.

5 Civil contempt sanctions aso serve to compensate a party for losses suffered as aresult of
the violation of acourt order. United Statesv. Waksberg, 112 F.3d 1225, 126 (D.C. Cir. 1997); see
aso United States v. United Mine Workers of America, 330 U.S. 258, 303-304 (1947) (one of the
permissible purposes of acivil contempt sanction is “to compensate the complainant for losses
sugtained” through afine payable to the complainant). Plaintiffs have made no showing that defendants
delay in complying with the Anti-Reprisal Order resulted in any losses.
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The Court next turns to the question whether Interior violated the Anti-Reprisa Order by
trangmitting it in amanner that urged “ dterndtives to openly communicating with the Specid Magter”
(Specid Master Opinion at 19). In his Opinion, the Specia Master queried

why, after more than two years since the Specid Master has been communicating directly with

Interior employeesin accordance with the August 12, 1999 Order of Reference, that the

agency chose this particular opportunity: (1) to “encourage’ its employees “to notify ther

supervisors and/or the Solicitor’ s Office immediately with any information relating to the
protection and preservation of 1IM records,” (2) to inform its employees of their right to “use
the Fraud, Waste and Abuse Hotline . . . anonymoudy,” Elliott Memorandum at 1; (3) to

“encourage’ its employees “to contact their locd Solicitor’s Office or the Solicitor’s Office

Divison of Indian Affairs. . . if they have questions about representation by counsel or

interviews by the Specid Magter,” Blackwell Memorandum at 1; and (4) to inform its

employees that they “may speak with [the Specid Master] aone or, if you prefer, you may tell

him that you do not wish to talk without an atorney present to advise you.” February 16, 2001

Memorandum from the Specid Trustee.

Specia Master Opinion at 16.

The Court shares the Specid Magter’s concern over what appears to be Interior’ s transparent
attempt to submerge the Specia Master’ s message amidst amyriad of disclaimers and to undermine his
effortsto foster an unfettered line of communication with Interior employees on records-related issues.
Notwithstanding, the evidence indicates that shortly after the Specid Master’s Opinion was issued,
Interior re-tranamitted the Anti-Reprisa Order to its employees — this time with a cover memorandum
from Deputy Secretary Griles—that mirrored the language suggested by the Specia Madter, i.e.,

“ Attached isthe Specid Master’s February 8, 2001 Order - please comply with its directives,” the
language suggested by the Specid Master. See Specid Master Opinion at 17, n. 10. Interior

disseminated the Anti-Reprisa Order attached to the Griles memorandum via e-mall, first-class mall



and intra-office mail, and inserted a statement to dl employeesin every quarterly leave and earnings
Satement.

Here too, Interior’ s remediation, dbelt at the prodding of the Specid Madter, vitiates afinding

of cvil contempt. See Newman v. Graddick, 740 F.2d 1513, 1525 (11th Cir. 1984) (“the personin
civil contempt must be given the opportunity to bring himself into compliance” before the sanctions are
imposed).

Findly, the Court observes that, notwithstanding Interior’ s success at purging itsdf of civil
contempt, itsinitidly spotty compliance with the Anti-Reprisd Order may support afinding of crimina
contempt, for “[t]he moment [a party] willfully disobeyed the court’s order. . . , the offense of criminad

contempt was complete.” United Statesv. Ryan, 810 F.2d 650, 655 (7th Cir. 1987). Therationde

for thisisthat “[e]ven if the [party] had later yielded to the coercive pressure of their civil contempt

sentences [it] would not erase their prior willful disobedience” 1d. See dso Evansv. Williams, 206

F.3d 1292, 1295 (D.C. Cir. 2000) (the purpose of a crimina contempt sanction is“punitive, to

vindicate the authority of the court”) (ating Gompers v. Buck’s Stove and Range Co., 221 U.S. 418,

441 (1911) (internd quotations omitted).

The Specid Magter found, and Interior does not deny, that the agency wasremissin itsinitia
efforts to disseminate the Anti-Reprisal Order. The agency offerslittle in the way of an explanation for
its reca citrance beyond acknowledging that it “encountered ddlays in its distribution effort, which, while
semming from inadvertent causes, are regrettable.” Response to Specid Master Opinionat 9. The
gtandard that guides this Court in adjudicating the appropriateness of acrimina contempt sanction is

whether the evidence supports a finding that the agency “ acted with deliberate or reckless disregard of
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the obligations created by the court order.” United Statesv. Roach, 108 F.3d 1477, 1481 (D.C. Cir.

1997) (dting In re Holloway, 995 F.2d 1080, 1082 (D.C. Cir.1993), vacated in part on other grounds,

136 F.3d 794 (D.C. Cir. 1998). As dated, upon being put on notice, the agency did take swift steps
to ensure distribution to dl relevant employees in amanner consstent with the spirit of the Anti-Reprisd
Order. The Court finds that while Interior’ sinitid reaction to the Specid Master’s Anti-Reprisal Order
was reprehensible and came periloudy close to “ ddiberate or reckless disregard,” their subsequent
actions to remedy these deficiencies militate againgt such afinding. What the Court finds troubling is
Interior’ s refusd to comply with the Anti-Reprisal Order in thefirst place. Instead of complying,
Interior waited for its contumacious conduct to be exposed by the Specia Magter, and only then
supplicated this Court and littered this litigation with explanations of inadvertence and post hoc regrets.
Although the Court will stay its hand in this instance, future attempts to subvert the Specid Magter’s

ordersor to retaliate againgt witnesses will neither be tolerated nor met with such charity. See NOW v.

Operation Rescue, 929 F. Supp. 461 (D.D.C. 1996) (the decision to impose a criminal contempt
sanction on a party lieswithin the discretion of the court).

For the aforementioned reasons, the Court rgects the Special Master’ s recommendation and
hereby DENIES plaintiffs Motion for Order to Show Cause [704].

SO ORDERED.

DATE:

Royce C. Lamberth
United States Digtrict Judge
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